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QUESTIONS PRESENTED 


1. Was not the court below arbitrary in not according appellant a hearing 
on his motion to vacate and set aside judgment ? 


2. Should not the judgment of June 24, 1958 have been vacated and set 
aside ? 


3. Since the action was originally brought against the Committee on Ad- 
missions and Grievances, should they not be appellees in this case? 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 





NO. 14,910 


In the matter of 
EDWIN F. LARK, 
Appellant, 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant filed a petition in District Court for admission to the Bar. 
This petition was denied without a hearing. No notice of appeal was filed 
within the time allowed by the Rules. Therefore, that judgment is not open 
to review as such. However, a motion to vacate was filed and that was also 
denied without a hearing. Notice of appeal was timely filed with respect 
to that latter judgment and the case is now properly here. 


STATUTES INVOLVED 


1. Title 11, Section 1301, D. C. Code, provides as follows: 


"The District Court of the United States for the District 
of Columbia in general term shall have full power and authority 
from time to time to make such rules as it may deem proper 
respecting the examination, qualification, and admission of 
persons to membership in its bar* * *.* 














2. Rule 60(b), Federal Rules of Civil Procedure: 


"Rule 60(b) Mistakes; Inadvertence; Excusable 
Neglect; Newly Discovered Evidence; Fraud, etc. On 
motion and upon such terms as are just, the court may 
relieve a party or his legal representative from a final 
judgment, order, or proceeding for the following rea- 
sons: (1) mistake, inadvertence, surprise, or excusable 
neglect; (2) newly discovered evidence which by due dili- 
gence could not have been discovered in time to move for 
a new trial under Rule 59(b); (3) fraud (whether hereto- 
fore denominated intrinsic or extrinsic), misrepresenta- 
tion, or other misconduct of an adverse party * * *. 
The motion shall be made within a reasonable time, and 
for reasons (1), (2), and (3) not more than one year after 
the judgment, order, or proceeding was entered or taken." 


STATEMENT OF THE CASE 


The appellant Edwin W. Lark is a practicing attorney of the State of 

West Virginia with offices located at 122 South West Street, Charles Town, 
West Virginia. He now resides in the District of Columbia (Appellant's 
Appendix 2). Appellant graduated from the Howard University Law School 
in 1922. He was admitted to practice in West Virginia in March of 1924 while 
a resident of Welch, West Virginia. He was admitted to practice in the 
Supreme Court of Appeals in West Virginia in November 1924. He was also 
admitted to practice in the United States District Court for the Northern Dis- 
trict of West Virginia in 1950 (Appellant's Appendix 2). 

Appellant is desirous of practicing in the District of Columbia. At the 
present time he is connected with a very important personage in the cause 
of religion in the District of Columbia, Elder Michaux. 

_As the writer Emerson has well said: ‘In every life some rain must 
fall. "" It so happened that when the appellant was a very young man he was 
convicted and sentenced to the penitentiary for a violation of the Federal 
Criminal Code. This happened in 1926. In May of 1943, after the most care- 
ful painstaking investigation, His Excellency the President of the United States 


pardoned the appellant and with this came the restoration of his civil rights. 
After the pardon, the appellant conducted himself properly. At no time was 
he disbarred in West Virginia either in the State Courts or inthe Federal 
Courts. As of this day his standing is excellent in the whole of West Virginia. 
The matter of this incident is set forth in the Appendix at Pages 2 to 13. There 
was no hearing accorded appellant and hence no opportunity to offer testimony 
in his behalf. His petition for admission was denied by the then Chief Judge 
Laws on June 24, 1958. It is perhaps unfortunate that no appeal was taken 
from the denial of that petition. However, on October 10, 1958 a motion to 
vacate and set aside the judgment under Rule 60(b) of the Rules of Civil Pro- 
cedure was filed. In the opposition to appellant's admission certain questions 
were raised by the Committee on Admissions and Grievances. The appellant 
in his motion to vacate and set aside the judgment endeavored to meet all of 
these objections, point by point (Appellant's Appendix 14 to 31). 

In the motion to vacate appellant made reference to the report of the 
Committee on Admissions and Grievances (Appellant's Appendix 14): 


"It will be noted that Mr. Lark in his application states 
that to prevent him from appealing the court reporter destroyed 
the records of the proceedings, and told the NAACP attorney, 

T. G. Nutter, that it was accidentally done. In connection with 
this allegation, Mr. Homer W. Hanna, Clerk of the United States 
District Court for the Southern District of West Virginia, reported 
to Miss Marjorie Merritt, Director of the AGREE Conference of 
Bar Examiners: 


"As to the last paragraph of your letter rotereing to Mr. 
T. G. Nutter, of Charleston, West Virginia, who at that time 
was West Virginia attorney for the NAACP, and still holds that 
position. He is an outstanding attorney. I talked with Mr. Nutter 
personally. He remembers Mr. Lark and remembers trying to 
assist him at the time of his trial and sentence, and recalls his 
receiving an unconditional pardon. As to what he did in Washing- 
ton or how he is doing as a practicing attorney in Charles Town, 
West Virginia, he does not know, but he says he definitely has 
no recollection whatever of any statements ever being made re- 
garding a court reporter destroying the records of the proceedings, 
nor does he have any record of anyone ever a for a transcript 
of the proceedings.’ 
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Since the above mentioned quote strikes at the very heart of the matter, 
it is necessary to go into it with some detail. In the motion to vacate appel- 
lant said this: (Appellant's Appendix 14-15): 


"The above is contrary to the facts. Petitioner has con- 
tended in season and out of season that if he had access to the 
stenographic transcript he could have shown that his part in the 
offenses alleged in the indictment returned against him was negli- 
gible and that he was the victim of others. Petitioner says that 
the loss of the stenographic transcript can in nowise be attributed 
to him. It is apparent that the Committee on Admissions and 
Grievances did not thoroughly explore this matter. If it was the 
desire of the Committee to accord petitioner due process of law 
they would have searched the records. The attorney referred to, 
Mr. T. G. Nutter of Charleston, West Virginia, has made available 
to the petitioner the following important documentary evidence 
which will conclusively show that the petitioner tried in every way 
possible to get a stenographic transcript of the trial. Since he 
lacked the funds to obtain the transcript at the time he sought 
advice from others as to how to proceed in forma pauperis. * 


As to this point, there was annexed to the motion to vacate the following docu- 
ments (Appellant’s Appendix 15): 


1. A letter addressed to Mr. T. G. Nutter, Attorney at 
Law, Charleston, West Virginia, under date of April 8, 1926, 
from Elliott Northcott, United States Attorney in regard to a letter 
from petitioner with affidavit. 


2. A letter addressed to Hon. Elliott Northcott, United 
States Attorney, Huntington, W. Va., under date of April 9, 
1926, trom T. G. Nutter, in regard to a copy of the record. 


3. A letter addressed to Elliott Northcott, Esq., United 
States Attorney, Huntington, West Virginia, under date of May 
18, 1926, from O. R. Luhring, Assistant Attorney General. 


4. A letter addressed to Mr. T. G. Nutter, Charleston, 
West Virginia, under date of May 27, 1926, from Elliott North- 
cott, United States Attorney. 


Do. A letter addressed to Judge George W. McClintic, 
Charleston, W. Va., under date of June 21, 1926, from T. G. 
Nutter. ; 





6. A letter addressed to Mr. T. G. Nutter, City, under 
date of June 29, 1926, from G: W. McClintic, District Judge, in 
regard to transcript of testimony being destroyed by Mr. Scott, 
Court Stenographer. 


The above will show that the appellant was handicapped because he was 
without funds. In fact the above again illustrates what was said by Chief Justice 
Hughes in 1937. It was at this time the Supreme Court was under attack due 
to the so-called court-packing legislation then in contemplation. 


cise jotten the courts favor the litigant with the bulging 
pocketbook. 


While we cannot attack the order entered by Judge Laws since no appeal 
was timely filed and hence the matter is not open for review in this Court, in 
view of the motion to vacate and set aside the judgment the Committee should 
have thoroughly explored into this matter. ! 


STATEMENT OF POINTS 


1. The court below was arbitrary in not according appellant a hearing on 
his motion to vacate and set aside the judgment. : 

2. The judgment of June 24, 1958 should have been vacated and set aside. 

3. The action was originally brought against the Committee on Admissions 
and Grievances and they should be appellees in this case. 


ARGUMENT 


I. The court below was arbitrary in not according appellant a hearing on his 
motion to vacate and set aside the judgment. | 
We believe in this case that since the appellant was trying to show 
that he could have vindicated himself had he been able to obtain the steno- 
graphic transcript of proceedings, the court below was in error and arbi- 
trary and capricious in not according him a hearing. This hearing would 
have afforded appellant an opportunity to show that he could not get the 
stenographic transcript for reasons beyond his control. 
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IL The judgment of June 24, 1958 should have been vacated and set aside. 

We believe in view of what has been said above that the: judgment 
of June 24, 1958 should have been vacated and set aside under the authority 
of Klapprott v. United States, 335 U. S. 601; 69 S. Ct. 384. 

The action was originally brought against the Committee on Admissions 
and Grievances and they should be appellees in this cause. 

In this case the action was brought against the Committee on Ad- 
missions and Grievances. In some way or other the Judges of District 
Court are now the appellees. The Judges are represented by Attorney 
Samuel D. Slade. We question the right of Attorney Slade to appear in 
this cause. We have no animus against Attorney Slade. We understand 
he is a competent attorney and a very personable gentleman. However, 
we believe under the King of Spain v. Oliver, Federal Cases 7814, and 
Pueblo of Santa Rosa v. Fall, 273 U. S. 315, that Attorney Slade should 
be required to produce his warrant of authority. Much is at stake here. 
If Attorney Slade and other persons designated by the Attorney General 
can appear for the Judges of District Court a serious question arises. 

It undoubtedly is necessary from time to time for the Judges of District 
Court to confer with Attorney Slade. Since his superior is the Attorney 
General of the United States, it is difficult to see how the Judges of Dis- 
trict Court can act fairly, justly and impartially in the multiple lawsuits 
that come to District Court where the Attorney General is vitally interested. 


CONCLUSION 


In view of the above, we say that the action of District Court in denying 
appellant's motion to vacate and set aside judgment without a hearing was 
error and the judgment should be reversed and this cause remanded to District 
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Court with directions to accord appellant a hearing consistent with due process 


of law to the end that he may show that his contentions are correct and with that 
done, he should be granted the right to practice law in the District of Columbia. 


JAMES J. LAUGHLIN 


National Press Building 
Washington, D. C. 


Counsel for Appellant. 














PETITION. 


REPORT OF THE COMMITTEE ON ADMISSIONS AND > 
GRIEVANCES IN THE MATTER OF PETITION FOR 
ADMISSION TO THE BAR OF EDWIN F. LARK. . 


ORDER OF THE U. S. DISTRICT COURT, filed June 24, 1958 . . 
MOTION TO VACATE AND SET ASIDE JUDGMENT 


LETTER DATED JUNE 24, 1958 TO MR. LARK FROM MR. 
T. G. NUTTER 


LETTER DATED APRIL 8, 1926 TO MR. TG NUTTER FROM 
ELLIOTT NORTHCOTT 


LETTER DATED APRIL 9, 1926 TO HON. ELLIOTT NORTHCOTT 
FROM MR. T. G. NUTTER 


LETTER DATED MAY 18, 1926 TO ELLIOTT NORTHCOTT, ESQ. 
FROM O. R. LUHRING 


LETTER DATED MAY 27, 1926 TO MR. T. G. NUTTER FROM 
ELLIOTT NORTHCOTT 


LETTER DATED JUNE 21, 1926 TO JUDGE GEORGE 1 w. Mc- 


CLINTIC FROM MR. T. G. NUTTER 


LETTER DATED JUNE 29, 1926 TO MR. T. G. NUTTER FROM 
JUDGE G. W. McCLINTIC 


LETTER DATED DECEMBER 13, 1957 FROM W. N. RIV ERS TO 
HONORABLE BOLITHA J. LAWS 


LETTER DATED MARCH 29, 1958 FROM A. H. SHIPPER TO 
HONORABLE BOLITHA J. LAWS 


LETTER DATED MARCH 18, 1958 FROM DECATUR RODGERS 
TO HONORABLE BOLITHA J. LAWS 


LETTER DATED MARCH 18, 1958 FROM R. LEWIS BENTZ TO 
HONORABLE BOLITHA a LAWS ) 


LETTER DATED MARCH 18, 1958 FROM HENRY W. MORROW 
TO HONORABLE BOLITHA J. LAWS 


LETTER DATED DECEMBER 13, 1958 FROM ARMOND W. SCOTT 
TO HONORABLE BOLITHA J. LAWS 


LETTER DATED DECEMBER 13, 1958 FROM GEORGE E. C. HAYES 
TO HONORABLE BOLITHA J.. LAWS | 





(ii) 
IN D E X (CONT'D) 


CERTIFICATE OF GOOD STANDING - NORTHERN DISTRICT 
OF WEST VIRGINIA. 


LETTER FROM THE WEST VIRGINIA STATE BAR 


OPPOSITION TO MOTION TO VACATE AND SET ASIDE 
JUDGMENT 





APPELLANT'S APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,910 


In the matter of 
EDWIN F. LARK, 
Appellant. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Filed May 20, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN RE: 


Petition of Edwin F. Lark  ) 
for Admission to the Bar ) 


of the District of ) £288-"98 
Columbia ) 
PETITION 


Comes now Fdwin F. Lark, the petitioner herein, and respectfully repre- 
sents unto this Honorable Court the following: : 


That he is a practicing attorney of the State of West Virginia, with office 
located at 122 South West Street, Charles Town, West Virginia; That he also 
resides in the City of Washington, District of Columbia, and desires to enter 
upon the practice of law in the District of Columbia; That he is 58 years of age. 

That he graduated from the Howard University Law School in 1922; That 
he was admitted to practice in the State of West Virginia in November 1924 
while a resident of Welch, West Virginia; That he was admitted to practice in 
the Supreme Court of Appeals of the State of West Virginia in November 1924; 
and that he was admitted to practice in the United States District Court for the 
Northern District of West Virginia in 1950. 

That while engaged in the practice of law in Welch, West Virginia, he was 
involved in a matter that resulted in his conviction and sentenced to the peni- 
tentiary September 26, 1926, under Section #215 of the Federal Criminal Code. 
However, after May 1943, when Petitioner was pardoned by President Roosevelt 
that civil rights might be restored, Petitioner has demeaned himself in a manner 


to recapture the respect and confidence that was lost at his conviction. Petition- 


er's record from date of release, which was April 1932, shows a steady and 
constant improvement in his struggle to regain a respected place in society. 
In this connection, Petitioner respectfully directs the Court's attention to the 
following occurrences: 


1. On July 13, 1945, Petitioner was appointed a Notary 
Public for the District of Columbia, and has retained 
Said position to this date through reappointments due 
to his satisfactory conduct in office. 


Meanwhile, Petitioner obtained employment with Elder 
Michaux, and was soon elevated to the position of **Sec- 
retary." In this position with Elder Michaux, and his 
enormous organization and contacts, Petitioner not 

only had to possess intellectual qualities and skill, 

but also had to be honest, sober, dependable and moral- 

ly clean. In this capacity, Petitioner was able to meet 

and enter into business association with many prominent 
people of both races who were, at the moment, uninformed 
of his past record, and were, therefore, impartial observers 





of his conduct and behavior. He was able to make an im- 
pression with them that was highly satisfactory. Some of 
these people were subsequently informed of Petitioner's 

record, but having given just consideration to the matter, 
expressed their opinion that Petitioner's conduct has been 
such as to merit the consideration sought in this petition. 


In 1950, Petitioner returned to active practice of law in 
West Virginia, locating in the Northern part of the State 
with proximity to his established work in the District of 
Columbia. There has been no incident in his relations 
with the Courts and the Bar of West Virginia to indicate 
that he is not held in highest esteem in the profession 
there. He was never disbarred, and at this moment is 
a member of the West Virginia State Bar. 


That there came a time in 1925, when he was engaged by three white men to 


organize a fraternal beneficiary society and set up the official headquarters 
for operation under the laws of the State. When organizational work was com- 
pleted, Petitioner was engaged in an executive capacity to operate and manage 
the office, while the three men, though also office holders, acted as “organi- 
zers" and worked in the field to solicit membership in the organization, which 
they specifically sought to do among foreigners who had recently come into the 
lucrative West Virginia coal field. In the process of this membership drive, 
your Petitioner represents, these organizers acted with indiscretion and im- 
propriety, misleading and defrauding prospective members in various ways, 
but particularly, by misrepresentations as to the restrictions upon their quali- 
fication as members, and eligibility for benefits. 

That these matters were withheld by the oo from Petitioner who 
was absolutely uninformed of their modus operandi, even though he and they were 
members of the committee that met at regular intervals and acted upon all claims, 
and even though Petitioner had to transmit to all claimants over his signature 
the information involving the rejection of their claims. And Petitioner was ig- 
norant of the indiscretions that involved him in the violation of a Federal law 
until after he was indicted for using the mails to defraud. While claims were 





4 


examined and acted upon by the committee consisting of Petitioner and the three 
men who organized the society, it became the duty of Petitioner to see that the 
laws of the society were complied with and, therefore, to advise the rejection 
of claims that were incompatible with the laws. Petitioner was thereby playing 
in the hands of the organizers, though he was ignorant of the fact. Letters ad- 
dressed to claimants advising of the rejection of their claims were relied upon 
by the Court to show the conspiracy on the part of Petitioner. 

Particular reference to the common practice of the organizers is made here 
for the Court's information. They would induce a person already ill to join with 
the representation that benefits on account of illness would be made available 
to him immediately, notwithstanding the By-laws provided that a person had to 
be a member in good standing for a period of sixty days before he could have an 
iliness that would make him eligible for benefits. 

There came a time when Petitioner called the committee's attention to the 
fact that many applications were filed prematurely and that the people were not 
being given an understanding of the rules, but the organizers explained that their 
difficulty was due to the limited understanding these foreigners had of the English 
language. 

At the time of this occurrence, Petitioner was a very young person, fresh 
from school; unsophisticated; and not too keen at recognizing questionable 
characters. Petitioner entered into this business association with blind and 
implicit trust and confidence, without suspecting or recognizing it as a device 
to use him to perpetrate a scheme to defraud. Petitioner was cooperating in 
the matter with these organizers, mistaking it for a golden opportunity to get 
a start in life as an important official in a thriving legitimate business. It was 
not until his trial, and raw facts were brought out, that he ruefully discovered 
the mistake. 

Nevertheless, Petitioner is of the opinion that he has fully paid his debt to 
society, and isnow entitled to consideration on the merit of his record for the 


25 years he has been away from the institution of incarceration. Not one inci- 
dent has occurred in his life since, that would indicate he is other than a law- 





abiding citizen, deserving of the respect and confidence of the Bench and Bar 
of this Court. Petitioner verily believes that many reputable and substantial 
residents of West Virginia and the District of Columbia will confirm this fact 
and commend him as to his ability and character. | 


Petitioner avers that since 1950, as to legal experience, he has been active- 


ly engaged in the practice of law in the 23rd Circuit of the State of West Virginia 
covering Jefferson and Berkeley Counties, and that during this period, his practice 
has been both civil and criminal. That he has also practiced in the United States 
District Court for the Northern District of West Virginia, and that he has ap- 
peared in active practice before the Supreme Court of oe of West Virginia 
at Charleston. 

Formal application to be admitted to the Bar of this Sciect on motion was 
made and filed through proper channel on October 11, 1956, and on May 27, 1957, 
the Committee on Admissions and Grievances advised your Petitioner that it 
voted to deny approval of his application. It is the understanding of your Petition- 
er that only favorably considered applications are called’ to the attention of the 
Court, and these only for the purpose of formally admitting the applicant to prac- 
tice. It is also the understanding of your Petitioner that the files and papers of 
unsuccessful applicants do not come to the attention of this Court. Under ordinary 
circumstances, Petitioner would make himself content with the disposition by the 
Committee on Admissions and Grievances; but it is believed that the facts and 
conditions involved in Petitioner's matter are so unusual that review and final 
disposition should be made by this Court, especially since the Committee did 
not recommend against admission. Petitioner feels strongly that his case has 
sufficient merit to warrant favorable consideration by this Court; therefore 
Petitioner requests that this Court consider his petition even though the Committee 
has seen fit to not recommend him. : 

Therefore, the premises considered, Petitioner respectfully makes appli- 
cation for admission to practice law in the District of Columbia on this the 21st 
day of April, 1958. : 





/s/ Edwin F. Lark 
Petitioner 
DISTRICT OF COLUMBIA, ss: 

Edwin F. Lark, being first duly sworn according to law, deposes and says 
that he has read the foregoing Petition, and that the facts and things therein 
stated are true, except so far as they are stated on information and belief; and 
insofar as they are so stated, he verily believes them to be true. 

/s/ Edwin F. Lark 
Petitioner 

Subscribed and sworn to before me in my District this 21st day of April, 
1958. My commission expires 6/15/62. 

/s/ Virginia D. Peters 


Notary Public, DC 
(Unsigned) 


Attorney for Petitioner 


[Filed June 18, 1958] C.A. 1288-58 


REPORT OF THE COMMITTEE ON ADMISSIONS AND 
GRIEVANCES IN THE MATTER OF PETITION FOR ADMISSION 
TO THE BAR OF EDWIN F. LARK 


On May 24, 1957, the Committee on Admissions and Grievances voted 
unanimously not to recommend the admission to this Bar of Edwin F. Lark, 

a comity applicant from West Virginia. The Committee took this action after 
careful consideration of Mr. Lark's application, and after a hearing at which 
Mr. Lark appeared and testified at length. 

It appears that in 1925, the applicant and three other men were ‘indicted 
in the United States District Court for the Southern District of West Virginia 
for using the mails to defraud. After a trial by jury, Lark was found guilty and 
on September 26, 1925, was sentenced to twelve years in the penitentiary. His 





three co-defendants pleaded guilty. One co-defendant was fined $200. 00 and 
placed on probation from one to two years, another was sentenced to five years 
in the penitentiary, and the third was sentenced to two years and six months. 
Lark was paroled on April 24, 1932, and finally discharged on October 24, 1933. 
Lark was admitted to the Bar of West Virginia on November 29, 1924, 
and in 1950 to the Berkeley County Circuit Court and to the United States District 
Court for the Northern District of West Virginia. He was never disbarred in 
West Virginia. | 
In his application for admission to this Bar, Mr. Lark says, with respect 
to his conviction of mail fraud: ! 


"T represented a Fraternal Beneficiary Society (White) in 
Huntington, W. Va. and was held responsible for the irreg- 
ularities of its solicitors who obtained money (as joining 
fees and dues) from members in violation of the rules of 
the organization. One agent told the Postal Inspector that 

I advised him to solicit money improperly and on the basis 
of his accusation I was convicted of using the U. S. Mails 
to defraud. Judge McClintic sentenced me to 12 years. To 
prevent me from appealing, the Court reporter destroyed 
the records of the proceedings, and told the NAACP 
attorney (T. G. Nutter of Charleston, W. Va.) that it was 
accidentally done. This happened, I believe, in September 
1926. Ireceived a full and unconditional pardon May 5, 
1943, from President Roosevelt to restore all civil rights. " 


Lark has now filed a petition with this Court, requesting the Court to admit 
him to practice. In his petition, he represents that he was the innocent dupe of 
his co-defendants in the West Virginia mail fraud case; that he "was absolutely 
uninformed of their modus operandi, *** and ignorant of the indiscretions that 
involved him in the violation of a Federal law until after he was indicted for using 
the mails to defraud. "" He admits, however, that there was in fact a scheme to 
defraud. | 

The indictment in the West Virginia case is in 15 counts. The gist of the 
alleged scheme to defraud is that Lark and his co-defendants organized a fake 
and fraudulent insurance company, "known as the Loyal Order of Stags, the pre- 
tended objects and purposes of which were to unite in bonds of friendship and 





benevolence, inculcating and promoting the principles of brotherly and sister- 
ly love and fidelity to all eligible persons of good character, regardless of 

sex and creed, and to furnish financial assistance to its members in case of 
Sickness, accident, death and distress" * *. It is alleged that the defendants 
had no intention of carrying out the pretended object and purposes of the Order, 
but intended on the contrary to convert to their own use any monies which sub- 
Scribers and members of the Order were induced to pay in; and that by means 
of this fraudulant scheme, the defendants did in fact obtain and convert to their 
own use a sum of money in excess of $20,000.00. The indictment alleges the 
use of the United States Mails in furtherance of the scheme, by depositing cer- 
tain letters in the mails. Each count of the indictment is based upon a different 
letter, which is set out in full. 

Lark is the first defendant named in the indictment, and an analysis of the 
allegations of the indictment indicates that he was in fact the principal defendant. 
Twelve of the fifteen counts are based upon letters signed by Lark. These letters 
refute the claim of Lark that he was an innocent dupe. Thus, Count Three is 
based upon the following letter: 


"A Fraternal Beneficiary Society Incorporated Under the Laws of 
The State of West Virginia 


P. O. Box 330 Phone Capitol 4513 


Office of LOYAL ORDER OF STAGS 
E. F. Lark L. O. O. S. 
Sec'y-Treas. Obedience 
Love Service 
179 Summers Street 
Charleston, West Virginia 


May 25, 1925. 


Mr. Emmanuel Matsakes In re: Claim 1849 
Box 485 
Wheeling, W. Va. 


My Dear Brother: 








Iam writing to advise you that your claim was favorably reported by the 
Executive Committee and an allowance of $40. 00 in ee and $16. 00 for dues 
for eight months was made in your case. 


























At this writing, it was my purpose to enclose a check to cover the cash 
award together with a receipt showing credits for eight Months dues, however, 
I have been instructed by the Lodge to withhold the payment of this award be- 
cause of the insolent and vulgar expression made by you in your letter of May 
1st. 


After due consideration, it was decided to give you the following punish- 
ment. Payment of your claim shall be suspended for the time being and you are 
hereby fined $25.00. When this fine is paid the suspension will be lifted and 
your claim paid. [If this fine is not paid with ten days, you will be expelled 
from the Lodge and all your rights and privileges shall forthwith be forfeited. 


I might suggest that you show this letter to your friends and to your lawyer 
and have them to advise you as to the proper steps to Ee in case you decide to 
resent this Order. 


Yours fracernaily, 


LOYAL ORDER OF STAGS 


(signed) E. F. Lark 
Secretary-Treasurer 


EFL/WM" 
Count Nine is based upon the following letter: 


"A Fraternal Beneficiary Society Incorporated Under the Laws of 
The State of West Virginia : 


Phone Cap. 4513 - P.O. Box 330 


LOYAL ORDER OF STAGS 
L. O. O. S. 
Obedience 


179 Summers Street 
Charleston, West Virginia 


March 27th, 1925. 


Mr. John Fabian 
Box #22 
Ethel, W. Va. 
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Dear Brother: 


We received your Questionaire properly filled out, but as the item describ- 
ing your ailment is vague, we would suggest that you send us at once the name of 
the attending physician in order that we may properly dispose of your case. 


When your claim is to be presented to the Executive Committee for inves- 
tigation and award, it is necessary that as much information as possible be sub- 
mitted, moreover, this enables the Committee to properly and expeditiously 
dispose of same. To avoid delay, therefore, please send in at once the name 
and address of the attending physician and we assure you that you will hear from 
us in a few days. 


In our letter of March 20th, we called your attention to the fact that you 
are two months in arrears in your dues. We would suggest that you send in to 
this office $8. 25, which will pay your dues up to April 30th, then there can be 
no possibility of an unfavorable disposition of your claim by reason of your failure 
to remain in good standing. 


Trusting you are well, and with best wishes, we remain, 
Fraternally yours, 
LOYAL ORDER OF STAGS 


(signed E. F. Lark 


Secretary-Treasurer 
EFL/WM" 
Count Twelve is based upon the following letter: 


“A Fraternal Beneficiary Society Incorporated Under the Laws 
of the State of West Virginia 








P. O. Box 330 | Phone Capitol 4513 
LOYAL ORDER OF STAGS 
Office of L. O. O. S. me 
E. F. Lark Obedience 4 
Sec'y-Treas. Love Service 
179 Summers Street < 
Charleston, West Virginia 4 
Mr. Tony Brown 7 
Box 43 y 
Switzer, W. Va. . 
My dear Brother, 
> 


In answer to your letter of May 3rd, Iam writing to give you an outline 
of the joining fee during our dues drive. From sixteen years to twenty the fee 
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is five dollars. From twenty one years to twenty five, the fee is six dollars 
and fifty cents. From twenty six years to thirty nine, the fee is eight dollars. 
From forty years to sixty the fee is ten dollars. Monthly dues are two dollars 
for members under fifty years of age. For members over fifty years, monthly 
dues are two dollars and seventy five cents. 


When you send in names of new members, write there addresses and ages 
and send in money order to cover their initiation fee and at least one month's 
dues, then we will prepare regular applications for them and send the necessary 
credentials to identify them as members of this Order. We will, then send you 
an official receipt showing credit for the dues you have thereby earned. 


The grand Lodge is offering a special prize to the members bringing in 
the majority of new members over twelve. We trust that you will put forth an 
effort to win this prize. If there is any additional SECEEEEEL or help this Lodge 
can give, you write to us without delay. 


Yours fraternally, 
LOYAL ORDER OF STAGS 


/s/ E. F. Lark | 
EFL/WM" | 
Count Thirteen is based upon the following letter sent by Lark to one of the co- 
defendants: 


“Office Phone 38 ! Residence Phone 72 
Parson & Hairston Detective Agency, Inc. 
Detective Work of all Kinds | 


Office Open Day and Night We never Sleep 3 J. E. Parson, Gen. 
Keystone, W. Va. | Mgr. 
September 11, 1924 


Mr. David Arnstein 
Charleston, W. Va. 


My Dear Sir: i 
| 
I received your letter and the package ees the forms of the various 
States. 


Iam mailing you the book containing the aici ah copy of our constitution 
together with the Moose's constitution and the sample Certificate. 
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Please have the girl copy the constitution in a nice form in a book before 
you send it to press, but you may tell the boys that we are fixed up and ready to 
work. You may use whatever threat you desire in order to get them to repay the 
Lodge money they owe, as we have nothing to fear now. 


Have the constitution printed as soon as possible. Tell the Organizers 
to promise a constitution to every member. The Organizers may offer $500. 00 
death benefit and $14 sick. The Constitution takes care of all that now. I have 
given the Executive Committee full power to act in any matter not embraced in 
the constitution and this is legal. Send the men out and I am going to get rights 
in the three states you named in your letter. 


You may continue to address my mail to Box 852, Welch, although Iam 
maintaining a branch office here in Keystone. I expect to be in Huntington to 
the Federal Court next week and will stop in to see the office before returning 
to Welch. 


Yours fraternally, 


(signed) E. F. Lark" 


_It should be noted that at the time of the offenses mentioned in the indict- 
ment, Mr. Lark was twenty-five years old. 

The allegations of the indictment, which the jury found to be true, show 
that Mr. Lark was guilty of a mean and contemptible fraud. He imposed upon 
people who were poor and ill, inducing them to part with their money by false 
representations that in return they would receive insurance benefits. The Com- 
mittee does not believe that a man who would knowingly take part in such an 
undertaking could ever be fit for membership in the Bar of this Court. 

It will be noted that Mr. Lark in his application states that to prevent him 
from appealing the court reporter destroyed the records of the proceedings, and 
told the NAACP attorney, T. G. Nutter, that it was accidentally done. In con- 
nection with this allegation, Mr. Homer W. Hanna, Clerk of the United States 
District Court for the Southern District of West Virginia, reported to Miss 
Marjorie Merritt, Director of the National Conference of Bar Examiners: 
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"As to the last paragraph of your letter referring to Mr. T. G. Nutter, 
of Charleston, West Virginia, who at that time was West Virginia attorney 
for the NAACP, and still holds that position. He is an outstanding attorney. 
I talked with Mr. Nutter personally. He remembers Mr. Lark and remembers 
trying to assist him at the time of his trial and sentence, and recalls his receiv- 
ing an unconditional pardon. As to what he did in Washington or how he is doing 
as a practicing attorney in Charles Town, West Virginia, he does not know, but 
he says he definitely has no recollection whatever of any statements ever being 
made regarding a court reporter destroying the records of the proceedings, 
nor does he have any record of anyone ever asking for a angers of the pro- 


ceedings. "' 
The Committee recommends that the Petition for Admission be denied. 
Respectfully submitted, 


COMMITTEE ON ADMISSIONS AND 
GRIEVANCES 


/s/ Vernon E. West 
Chairman 


June 9, 1958 


[Filed June 24, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding an Executive Session | 


Present: The Chief Judge and Judges Letts, Morris, 
Pine, McGuire, Holtzoff, Keech, Curran, 
Tamm, McLaughlin, Matthews, Youngaa 
McGarraghy and Sirica. 


In Re Petition of Edwin F. Lark, Civil Action No. 1288- 58 
ORDER 

The Court having considered the petition of Edwin F. Lark, filed May 
20, 1958 for the admission to the practice of law in the District of Columbia, 
and the report of the Committee on Admissions and Grievances recommending 
denial of said petition, it is this 24th day of June, 1958 : 

ORDERED, thatthe aforesaid petition be and the same is hereby denied. 

BY THE COURT: 


/s/ Bolitha J. Laws 
Chief Judge 
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[Filed October 10, 1958] | 
: MOTION TO VACATE AND SET ASIDE JUDGMENT 


Now comes the petitioner Edwin F. Lark and pursuant to Rule 60(b), Rules 
of Civil Procedure, moves this Court for an order vacating and setting aside the 
order of June 24, 1958 denying petitioner's request for admission to the Bar. 

The petitioner says that the Court did not have before it all the facts upon 
which to act and important and necessary evidence was not made a part of the 
record. Had this evidence been available the result would have been different. 
In the Report of the Committee on Admissions and Grievances we find this: 


"It will be noted that Mr. Lark in his appli- 
cation states that to prevent him from appéaling the 
court reporter destroyed the records of the pro- 
ceedings, and told the NAACP attorney, T. G. Nutter, 
that it was accidentally done. In connection with this 
allegation, Mr. Homer W. Hanna, Clerk of the United 
States District Court for the Southern District of West 
Virginia, reported to Miss Marjorie Merritt, Director 
of the National Conference of Bar Examiners: 


"As to the last paragraph of your letter reterring 
to Mr. T. G. Nutter, of Charleston, West Virginia, who 
at that time was West Virginia attorney for the NAACP, 
and still holds that position. He is an outstanding attorney. 
I talked with Mr. Nutter personally. He remembers Mr. 
Lark and remembers trying to assist him at the time of 
his trial and sentence, and recalls his receiving an un- 
conditional pardon. As to what he did in Washington or 
how he is doing as a practicing attorney in Charles Town, 
West Virginia, he does not know, but he says he definite- 
ly has no recollection whatever of any statements ever 
being made regarding a court reporter destroying the 
records of the proceedings, nor does he have any record 
of anyone ever asking for a transcript of the proceedings.' " 


The above is contrary to the facts. Petitioner has contended in season and 
out of season that if he had access to the stenographic transcript he could have 
shown that his part in the offenses alleged in the indictment returned against him 
was negligible and that he was the victim of others. Petitioner says that the 
loss of the stenographic transcript can in nowise be attributed to him. It is 
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apparent that the Committee on Admissions and Grievances did not thoroughly 
explore this matter. If it was the desire of the Committee to accord petitioner 
due process of law they would have searched the records. The attorney referred 
to, Mr. T. J. Nutter of Charleston, West Virginia, has made available to the 
petitioner the following important documentary evidence which will conclusively 
show that the petitioner tried in every way possible to geta stenographic trans- 
cript of the trial. Since he lacked the funds to obtain the transcript at the time 
he sought advice from others as to how to proceed in iss pauperis. Accord- 
ingly we annex hereto the following letters: 


1. A letter addressed to Mr. T. G. | Nutter, 
Attorney at Law, Charleston, West Virginia, under 
date of April 8, 1926, from Elliott Northcott, United 
States Attorney in regard to a letter from petitioner 
with affidavit. 


2. A letter addressed to Hon. Elliott Northcott, 
United States Attorney, Huntington, W. Va., under date 
of April 9, 1926, from T. G. Nutter, in nerand toa 
copy of the record. 


3. A letter addressed to Elliott Northcott, Esq. , 
United States Attorney, Huntington, West Virginia, under 
date of May 18, 1926, from O. R. Eohrlng, Assistant 
Attorney General. 


4. A letter addressed to Mr. T. G. Nutter, 
Charleston, West Virginia, under date of May 27, 1926, 
from Elliott Northcott, United States Attorney. 


o. A letter addressed to Judge George W. 
McClintic, Charleston, W. Va., under date of June 21, 
1926, from T. G. Nutter. | 

6. A letter addressed to Mr. T. G. Nutter, City, 
under date of June 29, 1926, from G. W. McClintic, 
District Judge, in regard to transcript of testimony 
being destroyed by Mr. Scott, Court Stenographer. 


The letters referred to above are reproduced in full and are made a part 
hereof. This evidence, we believe, will conclusively show that the petitioner 
made every effort to obtain the stenographic transcript. It is certainly no fault 
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of the petitioner that the reporter saw fit to destroy his notes. In fact under 
existing procedure the destruction of notes would be an offense against the 
United States. 

The Report of the Committee on Admissions and Grievances attempts 
to show that petitioner was perhaps the main culprit in the indictments returned 
in the United States District Court for the Southern District of West Virginia. 
There is set forth at Page 2 of the Committee's Report the following letter: 


"A Fraternal Beneficiary Society Incorporated Under the Laws of 
The State of West Virginia 


P.O. Box 330 ! Phone Capitol 4513 


LOYAL ORDER OF STAGS 
L. O. O. S. 
Office of Obedience 
E. F. Lark Love Service 
Sec'y-Treas. - 179 Summers Street 
Charleston, West Virginia 


May 25, 1925. 


Mr. Emmanuel Matsakes In re: Claim 1849 
Box 485 
Wheeling, W. Va. 


My Dear Brother: 


Iam writing to advise you that your claim was favorably reported by the 
Executive Committee and an allowance of $40. 00 in cash and $16. 00 for dues 
for eight months was made in your case. 


At this writing, it was my purpose to enclose a check to cover the cash 
award together with a receipt showing credits for eight Months dues, however, 
I have been instructed by the Lodge to withhold the payment of this award be- 
aoe of the insolent and vulgar expression made by you in your letter of May 

st. 


After due consideration, it was decided to give you the following punish- 
ment. Payment of your claim shall be suspended for the time being and you 
are hereby fined $25.00. When this fine is paid the suspension will be lifted 
and your claim paid. If this fine is not paid with (sic) ten days, you will be 
expelled from the Lodge and all your rights and privileges shall forthwith be 
forfeited. 
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I might suggest that you show this letter to your friends and to your lawyer 
and have them to advise you as to the proper steps to a in case you decide to 
resent this Order. 


Yours eaiscaaaly: 
LOYAL ORDER OF STAGS 


(signed) E. F. Lark 
Secretary-Treasurer 
EFL/WM" : 

A careful examination of the records would show that insofar as this letter 
was concerned that the petitioner was acting in accordance with directions given 
him by the Board. By direction of the Board the award referred to was with- 
held due to improper conduct of the person to whom the letter was addressed. 
The regulations also provided for a fine and in failure | to pay the fine the regu- 
lations also provided for expulsion. 

At Page 3 of the Committee's Report reference | made to Count Nine and 
it then sets forth a letter addressed to John Fabian reading as follows: 


"A Fraternal Beneficiary Society Incorporated Under The Laws Of 
The State of West Virginia | 


Phone Cap. 4513 PB. O. Box 330 


LOYAL ORDER OF STAGS 
L. O. O. S. 
Obedience 

179 Summers Street 

Charleston, West Virginia 


March 27th, 1925. 
Mr. John Fabian 


Box #22 
Ethel, W. Va. 


Dear Brother: ? 
We received your Questionaire properly filled out, but as the item describ- 


ing your ailment is vague, we would suggest that you send us at once the name 
of the attending physician in order that we may properly dispose of your case. 
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When your claim is to be presented to the Executive Committee for in- 
vestigation and award, it is necessary that as much information as possible be _ 
Submitted, moreover, this enables the Committee to properly and expeditiously « 
dispose of same. To avoid delay, therefore, please send in at once the name 
and address of the attending physician and we assure you that you will hear from 
us in a few days. 





In our letter of March 20th, we called your attention to the fact that you 
are two months in arrears in your dues. We would suggest that you send in to 
this office $8. 25, which will pay your dues up to April 30th, then there can be 
no possibility of an unfavorable disposition of your claim by reason of your 
failure to remain in good standing. 


Trusting you are well, and with best wishes, we remain, 





Fraternally yours, | ~ 
LOYAL ORDER OF STAGS 


(signed) E. F. Lark 


Secretary-Treasurer 


EFL/WM" 


With respect to the above, the Committee in this case should have set forth the 
contents of the questionnaire or should have made it an exhibit and if the ques- 
tionnaire was made available it would be shown that the petitioner acted only in 
accord with the directions of his superior officers. 

At Page 4 of the Committee's Report reference is made to a letter ad- 
dressed to Tony Brown which is set forth and upon which Count Twelve is based. 
The letter reads as follows: 


~ 
“A Fraternal Beneficiary Society Incorporated Under the Laws 

of the State of West Virginia za 
P. O. Box 330 : Phone Capitol 4513 e 

LOYAL ORDER OF STAGS « 
Office of L. O. O. S. 
E. F.. Lark Obedience 
Sec'’y-Treas. Love Service “ 


179 Summers Street 
Charleston, West Virginia fos 
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Mr. Tony Brown 
Box 43 
Switzer, W. Va. 


My dear Brother, 


In answer to your letter of May 3rd, Iam writing to give you an outline 
of the joining fee during our dues drive. From sixteen years to twenty the fee 
is five dollars. From twenty one years to twenty five, the fee is six dollars 
and fifty cents. From twenty six years to thirty nine, the fee is eight dollars. 
From forty years to sixty the fee is ten dollars. Monthly dues are two dollars 
for members under fifty years of age. For members over fifty years, monthly 
dues are two dollars and seventy five cents. | 


When you send in names of new members, write their addresses and ages 
and send in money order to cover their initiation fee and at least one month's 
dues, then we will prepare regular applications for them and send the necessary 
credentials to identify them as members of this Order. We will, then send you 
an official receipt showing credit for the dues you have thereby earned. 


The grand Lodge is offering a special prize to the members bringing in 
the majority of new members over twelve. We trust that you will put forth 
an effort to win this prize. If there is any additional information or help this 
Lodge can give you, write to us without delay. ! 
Yours fraternally, 
LOYAL ORDER OF STAGS 
E. F. Lark 
EFL/WM" 
The above letter to Tony Brown refers to a letter written by him dated 
May 3rd. However, the letter of May 3rd is not set forth. It is our contention 
that if the letter of May 3rd is set forth it will be seen that what was done by the 
petitioner was not unlawful and that it was in accord with existing regulations. 
The Committee also, at Page 4 of the Report, made reference to a letter 
addressed to David Arnstein, upon which Count Thirteen is based, reading as ; 
follows: 
“Office Phone 38 Residence Phone 72 


Parson & Hairston Detective Agency, Inc. 
Detective Work of all Kinds 


Office Open Day and Night J. E. Parson, Gen. Mgr. 





20 


We never Sleep 
Keystone, W. Va. 


September 11, 1924 
Mr. David Arnstein 
Charleston, W. Va. 


My dear Sir: 


I received your letter and the package containing the forms of the vari- 
ous States. 


Iam mailing you the book containing the corrected copy of our constitution 
together with the Moose's constitution and the sample Certificate. 


Please have the girl copy the constitution in a nice form in a book before 
you send it to press, but you may tell the boys that we are fixed up and ready 
to work. You may use whatever threat you desire in order to get them to re- 
pay the Lodge money they owe, as we have nothing to fear now. 


Have the constitution printed'as soon as possible. Tell the Organizers 
to promise a constitution to every member. The Organizers may offer $500. 00 
death benefit and $14 sick. The Constitution takes care of all that now. I have 
given the Executive Committee full power to act in any matter not embraced 
in the constitution and this is legal. Send the men out and Iam going to get 
rights in the three states you named in your letter. 


You may continue to address my mail to Box 852, Welch, although Iam 
maintaining a branch office here in Keystone. I expect to be in Huntington to 
the Federal Court next week and will stop in to see the office before returning 
to Welch. 


Yours fraternally, 


(Signed) E. F. Lark" 


With respect to this point, as we have heretofore emphasized, if the peti- 


tioner had access to the records in question it would be shown that insofar as 
this letter is concerned that petitioner was only forwarding an interpretation 

of the bylaws of the Company as they affected the powers of the officers to con- 
duct the business of the organization as he understood them; and that if the 
records were available to him it would be shown that what was done in this case 
was entirely proper and free from any contention of unlawfulness. 
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It should never be overlooked that the petitioner was not disbarred after 
his conviction and sentence. In fact no disciplinary action of any kind was 
taken against him. After he received his Presidential Pardon he was admitted 
to practice in the Federal Courts of West Virginia. When the Committee 
utilizes certain isolated incidents in the history of the prosecution of the peti- 
tioner and petitioner is unable to have access to the records that would satis- 
factorily explain these incidents or vindicate himself due to the non-accessibility 
of the record and correspondence, it could not be said that he was accorded a 
fair and just hearing. Certain records were taken from the petitioner by the 
Government agents at the time of his arrest and never returned to him. Also, 
other records of the organization were not in the keeping or custody of the 
petitioner and although he had made a diligent search he has found that they 
are no longer in existence. The fact that they are not available to the petitioner 
should not be held against him. : 

Petitioner has conducted himself properly. There are annexed hereto 
and made a part hereof letters from prominent persons attesting to his integrity, 
good character and his knowledge of the law. In our opinion this should weigh 
heavily with the Court. i 

We ask, therefore, that the petitioner be accorded relief under Rule 60(b). 


/s/ James J. Laughlin 
James J. Laughlin 
National Press Building 
Counsel for Petitioner 


Office 2-2641 Home 2-2026 


T. GILLIS NUTTER 
Attorney at Law | 

609-1/2 Virginia St., E. | 
CHARLESTON 1, WEST VIRGINIA 


June 24, 1958 
Mr. Edwin F. Lark 


1033 Park Road, N. W. 
Washington, D. C. 


In re: EDWIN F. LARK 
Dear Mr. Lark: 


When you called me a few days ago, all of the facts in the above matter 
had slipped me, and that is why I was so indefinite, however, I got your file 
and I saw what you hadin mind. Iam sending the following correspondence 
in regard thereto: 


f. A letter addressed to Mr. T. G. Nutter, Attorney at Law, 
Charleston, West Virginia, under date of April 8, 1926, 
from Elliott Northcott, United States Attorney in regard 
to a letter from you with affidavit. 


A letter addressed to Hon. Elliott Northcott, United States 
Attorney, Huntington, W. Va., under date of April 9, 1926, 
from T..G. Nutter, in regard to a copy of the record. 


A letter addressed to Elliott Northcott, Esq. , United States 
Attorney, Huntington, West Virginia, under date of May 18, 
1926, from O. R. Luhring, Assistant Attorney General. 


A letter addressed to Mr. T. G. Nutter, Charleston, West 
Virginia, under date of May 27, 1926, from Elliott North- 
cott, United States Attorne y. 


A letter addressed to Judge George W. McClintic, Charles- 
ton, W. Va., under date of June 21, 1926, from T. G. Nut- 
ter. 


A letter addressed to Mr. T. G. Nutter, City, under date 
of June 29,1926, from G. W. McClintic, District Judge, 
in regard to transcript of testimony being destroyed by Mr. 
Scott, Court Stenographer. 


All of the above letters have reference to the record in your case, which 
was destroyed by the Court Stenographer. Iam sending you the original letters 
SO you may use them with such authorities as you see fit. These letters should 
give you the necessary information to prove that the record was destroyed be- 
fore you were able to secure a copy thereof. 


I would like for you to return the enclosures, if possible. 
Very truly yours, 


/s/ T. G. Nutter 
T. G. Nutter 
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DEPARTMENT OF JUSTICE. 


OFFICE OF THE UNITED STATES ATTORNEY 

For the Southern District of West Virginia. 
Huntington | 
April 8, 1926 
Mr. T. G. Nutter, 
Attorney at Law, 
Charleston, West Virginia. 
My dear Nutter: 

Judge McClintic informs me that he has asked you to look into the Lark 
matter, and Iam enclosing you herewith a letter from Lark, together with an 
affidavit. These are all the papers that I have in the Lark case that have come 
into my possession since his sentence. : 
Yours very truly, 

/s/ Elliott Northcott 
Elliott Northcott 
United States Attorney 


April 9, 1926. 


Hon. Elliott Northcott, 
United States Attorney, 
Huntington, W. Va. 


Dear Mr. Northcott: 

Your letter of the 8th with letter and affidavit of Mr. Edwin F. Lark re- 
ceived and I thank you very much for sending me the same. 

I have been investigating Mr. Lark's case and have received a number of 
letters and affidavits from Mr. Lark. However, I have been somewhat handi- 


capped as I have not been able to get a copy of the record from Mr. Scott as yet. 
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Just as soon as I get a copy of the record I shall know what action to take in 
the matter. Mr. Scott is not sure that he has not destroyed the record but 
will let me know within a few days. Just as soon as I get a definite answer from 
him as to the record, I shall be in a position to proceed. 
Very truly yours, 
T. G. Nutter 
TGN: RIL 


DEPARTMENT OF JUSTICE FMP-ZCB 
WASHINGTON, D. C. 
May 18, 1926. 


Elliott Northcott, Esq. , 
_ United States Attorney, 
Huntington, West Virginia. 


Sir: 

‘The Department is in receipt of your letter of the 14th instant, inclos- 
ing a letter from T. G. Nutter, Esq., of Charleston, West Virginia, relative 
to the desire of Mr. Nutter to secure a copy of the record in the case of Edwin 
F. Lark, recently convicted in your District for a postal fraud violation. You 
request to be advised whether, in view of the fact that Lark is now a pauper, 
there is any way by which the record can be furnished without costs. 

Your attention is invited to the act providing for the prosecution of writs 
of error and appeals in forma pauperis, 42 Stat. 666; U. S. Comp. Stat. 1926, 
Supp. Sec. 1626. You should also note Section 1184, Instructions to U. S. 
Attorneys July 1, 1926. 
The inclosure transmitted with your letter is returned herewith. 
Respectfully, 
For the Attorney General, 
/s/ O. R. Luhbring 


’ O. R. LUHRING, 
Incl. #47359. Assistant Attorney General 


“ 


pS 
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DEPARTMENT OF JUSTICE. 


OFFICE OF THE UNITED STATES ATTORNEY 
For the Southern District of West Virginia. 
Huntington ! 
May 27, 1926 : 
Mr. T. G. Nutter, 
Charleston, West Virginia. 
Dear Sir: 

In further reply to your letter of May 13th, I beg to enclose letter from 
the Department of Justice citing the statutes under which affidavit can be filed 
by a pauper to avoid payment of costs in criminal proceedings in Federal court. 
You can consult these statutes and instructions at the District Attorney's office 
in Charleston. 

I will be glad to do anything I can to be of further assistance to you in this 
matter. | 


Yours very mts. : 
/s/ Elliott Northcott 


Elliott Northcott — 
United States Attorney 


June 21, 1926. 


Judge George W. McClintic, 
Charleston, W. Va. 


My dear Judge McClintic: 

You will recall my conversation with you with reference to having the 
Court Stenographer furnish me a copy of the Record in the Edwin F. Lark case. 
You suggested that I take the matter up with the District Attorney's Office. I 
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did so and he in turn took it up with the Department of Justice. Iam enclosing 
herewith copies of correspondence. 

I wish you would let me know if you would direct that a copy of the record 
be furnished me as it is impossible for me to pass upon the merits of Mr. Lark's 
contention unless I have a copy of the Record. 

I left papers with you sometime ago and I should not like for them to be 
passed upon until I had a copy of the Record. 


Sincerely yours, 


TGN: RIL T. G. Nutter. 
Encl. 2 
Copy sent Edwin F. Lark, Box 1733 Atlanta, Ga. 


UNITED STATES COURT CHAMBERS 
CHARLESTON, W. VA. 

GEORGE W. McCLINTIC, DISTRICT JUDGE 
SOUTHERN DISTRICT. 


June 29, 1926. 


Mr. T. G. Nutter, 
City. 
Dear Sir: 

Your letter of June 21st received. 

Iam informed by Mr. Scott, who reported this case, that when no appli- 
cation was made for a transcript of the testimony within the time provided by 
law, and no request was made of him to keep the notes, he destroyed the same, 
according to his system, and that therefore he can make no record. He tells 
me that he asked counsel who tried the case at Huntington, whether they wanted 
copies of the record, and they told him "No, that the matter was ended." 

Under these circumstances, I know of nothing that can be done, by way of 
getting a record in this case. 

Yours truly, : 
/s/ G. W. McClintic 
District Judge. 





COPY December 13, 1957 


Honorable Bolitha J. Laws 
Chief Judge 

U. S. District Court for the 
District of Columbia. 
Washington 1, D. C. 


Sir: | 
This letter is written in connection with the application of Mr. Edwin 
F. Lark for admission to practice law in the District of Columbia on motion. 
Iam personally acquainted with Mr. Lark, having known him for several 
years during which time he has been actively engaged in local business transac- 
tions, civic affairs and religious work. He is a man of excellent character and 
high morals. : 
Iam acquainted with several people, including Elder Michaux, who know 
Mr. Lark and associate with him in business. They hold him in high esteem and 
know him to be honest and sober. | 
There is no doubt in my mind that Mr. Lark is a competent attorney and, 
if admitted, would demean himself in a manner that would do credit to himself 
and the profession. 
Respectfully, 
/s/ W. N. Rivers, 


W. N. Rivers, | 

Chairman, Division of Foreign Languages 
District of Columbia Teachers College 
Washington, D. C. 


A. HAMILTON SHIPPER 
ATTORNEY AND COUNSELLOR AT LAW 
MARTINSBURG, W. VA. 


9-10 OLD NATIONAL BANK BUILDING 
March 29th, 1958. : 





Hon. Bolitha J. Laws, Chief Justice, 
U. S. District Court, 
Washington, D. C. 


My Dear Judge: 

The writer is very glad to say that I have been associated with Mr. Ed- 
win F. Lark, a reputable Attorney of Charlestown, West Virginia, in several 
matters before the Court of this District. I have in each instance found him 
intelligently helpful, efficient and a man of high honor and character. Iam quite 
sure he will merit any confidence that may be placed in him. 

Respectfully, 
/s/ A. H. Shipper 


DECATUR H. RODGERS, JUDGE 
TWENTY-THIRD JUDICIAL CIRCUIT 
OF WEST VIRGINIA 

MARTINSBURG 


March 18, 1958 


The Honorable Bolitha J. Laws 
Chief Justice, U. S. District Court 
Washington, D. C. 


Dear Judge Laws: 

Mr. Edwin F. Lark, a practicing attorney in the Twenty-Third Judicial 
Circuit of West Virginia, over which I preside, has asked me to write you rela- 
tive to his application to admission to practice in the Federal Courts. 

| Mr. Lark was admitted to practice in this circuit in 1950 and has had 
business in my court both in Jefferson and Berkeley Counties since that time. 
He is a competent lawyer and a man of excellent character and good reputation. 
Iam very happy to recommend him for admission to the Federal Bar. 
Very truly yours, 
/s/ Decatur H. Rodgers 





29 


THE OLD NATIONAL BANK 
OF MARTINSBURG 
MARTINSBURG, W. VA. 


R. LEWIS BENTZ | 
Vice President and Cashier March 18, 1958 


The Honorable Bolitha J. Laws 
Chief Justice 

U. S. District Court 
Washington, D. C. 


Dear Sir: 

I have known Edwin F. Lark, who has an office located at 122 S. West St., 
Charles Town, West Virginia, since 1950, the time he started doing business 
with our Bank. ! 

He has carried a very satisfactory account with us from that date to the 
present time. The numerous transactions that we have had with him have proven 
to me that he is a good business man. 

I have formed the opinion he is a man of good character, trustworthy and 
dependable. | 

Very truly yours, 
/s/ R. Lewis Bentz 


Vice President and Cashier 
RLB: HH : 


HENRY W. MORROW 
Attorney at Law | 
CHARLES TOWN, WEST VIRGINIA 


18 March 1958 


Hon. Bolitha J. Laws 
Chief Justice 

U. S. District Court 
Washington, D. C. 


Dear Sir: 
I have known Edwin F. Lark, Esquire, since 1950 when he began prac- 
ticing law in the 23rd Circuit of the State of West Virginia, in which Circuit I 
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also practice law. He has conducted himself as a layer of integrity and experi- 
ence. ; 

‘Ihave been before the Supreme Court of Appeals of the State of West Vir- 
ginia on a matter with Mr. Lark as opposing Counsel, and I can say that he has 
ability and fitness as a lawyer. 

To the best of my knowledge and belief, he maintains an office in Charles 
Town, West Virginia at 122 South West Street. 
Very truly yours, 
/s/ Henry W. Morrow 
Henry W. Morrow 


December 13, 1957 


Honorable Bolitha J. Laws 
Chief Judge 

U. S. District Court for the 
District of Columbia 
Washington 1, D. C. 


Sir: 

I take pleasure in commending for your favorable consideration Mr. Ed- 
win F. Lark, who is applying for admission to the District Bar by reciprocity. 

I have known him for many years and he has been a member of the Bar of 
West Virginia for thirty-two years. I know many other people who know him, 
and his reputation for honesty and integrity is the highest and best. He is a fine 
American citizen, conscientious to any duty with whichhe is confronted; and in 
addition, he is able and trustworthy, and Iam sure any confidence reposed in 
him will never be violated. ; 


Sincerely, 
/s/ Armond W. Scott 
Armond W. Scott 





December 13, 1957 


Honorable Bolitha J. Laws 
Chief Judge 

U. S. District Court for the 
District of Columbia 
Washington 1, D. C. 


Sir: ! 

Iam addressing you at the instance of Attorney Edwin F. Lark, who ad- 
vises me that he has made application for admission for membership to the 
local Bar of the District of Columbia. | 

Attorney Lark graduated from Howard University in 1922 and was ad- 
mitted to practice in West Virginia in 1924. He has remained a member of the 
West Virginia Bar since that time, and now desires to become a member of the 
Bar of this jurisdiction. | : 

I have known Mr. Lark for a period dating prior to his graduation from 
Howard Law School, and over a period of years have had occasion to contact 
him professionally and socially. I have found him to be capable, industrious, 
and of good moral character. | 

Mr. Lark indicates that his application is presently being considered 
because of a reciprocal relationship between West Virginia and the District of 
Columbia. I feel certain that, if admitted to our Bar, he will conduct and de- 
mean himself properly and to the credit of the District of Columbia Bar. 

Very truly yours, 
/s/ George E. C. Hayes 


George E. C. Hayes 
Chairman — 
Public Utilities Commission 
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Certificate of Good Standing AO Form No. 136 
UNITED STATES OF AMERICA ) = 
NORTHERN DISTRICT OF W. VA. 


I, R. M. BARRETT, Clerk of the United States District Court for the 
Northern District of West Virginia, 

DO HEREBY CERTIFY That Edwin F. Lark was duly admitted to prac- 
tice in said Court on September 27, 1950, and that he is in good standing in 
said Court. 

Dated at Fairmont /s/ R. M. BARRETT ; 


on September 11, 1957. Clerk 


By /s/ Ruth M. Paugh Z 
Deputy Clerk 


THE WEST VIRGINIA STATE BAR 
216 State Capitol 
Charleston 5, W. Va. 


To Whom It May Concern: 

This is to certify that according to the records in the office of the Secre- 
tary of The West Virginia State Bar, Edwin F. Lark, Charles Town, West 
Virginia, attended law school at Howard University, passed the West Virginia 
Bar Examination and was admitted to practice law by the Circuit Court of Mc- 
Dowell County, West Virginia, March 18, 1924. 

I further certify that Mr. Lark is an active member in good standing of 
The West Virginia State Bar and that no complaints or grievances involving 
him have been filed with the State Bar or any committee thereof. 

Given under my hand and the Seal of The West Virginia State Bar, this 
the 13th day of September, 1957. 


/s/ Oshel C. Parsons 


Oshel C. Parsons 
(SEAL) Secretary 
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[Filed November 14, 1958] 


UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


IN RE: 


Petition of EDWIN F. LARK Civil Action No. 1288-58 
for admission to the Bar : 
of the District of Columbia 


OPPOSITION TO MOTION TO VACATE AND SET ASIDE JUDGMENT 


The petitioner Edwin F. Lark moves the Court for an order vacating and 
setting aside the order of June 24, 1958, denying petitioner's request for ad- 
mission to the Bar. The Committee on Admissions and Grievances must oppose 
the motion. i 

On June 9, 1958, the Committee recommended that Mr. Lark's petition 
for admission to the Bar be denied. Theground of the Committee's recommen- 
dation was that having been convicted of using the mails to defraud and having 
served a term in the penitentiary for this offense, Mr. Lark was not fit for 
membership in this Bar. The Committee noted that Mr. Lark was convicted 
on September 26, 1925, sentenced to twelve years in the penitentiary, paroled 
on April 24, 1932, and finally discharged on October 23, 1933. 

In substance, the ground of the present motion is that the petitioner's 
conviction was unjust, that he was the innocent victim of others, and that he 
could demonstrate his innocence now if a stenographic transcript of the pro- 
ceedings at his trial were available to him. He attaches to his motion docu- 
mentary evidence that the transcript was destroyed. : 

In essence, the petitioner's motion is an attempt to retry his criminal 
case. The Committee, however, is not persuaded that Mr. Lark was in fact 
an innocent victim who was unjustly convicted. No doubt the same contentions 
made here were presented to the Court and jury at the trial. The jury found 
against Mr. Lark, and the severity of the sentence imposed by Federal Judge 
McClintic is a clear indication of his belief in Mr. Lark's culpability. In any 
event, the Committee does not believe that a criminal case can or should be 
retried in this manner and at this late date. : 
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In his original application for admission, Mr. Lark stated that "'To pre- 
vent me from appealing, the Court reporter destroyed the records of the pro- 
ceedings and told the NAACP attorney (T. J. Nutter of Charleston, West 
Virginia) that it was accidently done. This happened in September 1926" 

In its recommendation of June 9, 1958, the Committee referred to this state- 
ment by Mr. Lark and noted that it was contradicted by Mr. Nutter. Mr. Lark 
now submits original letters showing that the trial record was in fact destroyed. 
The exhibits submitted by Mr. Lark, however, do not show that this destruction 
was to prevent Mr. Lark from appealing or that the reporter claimed that the 
destruction was accidental; on the contrary, Mr. Lark submits a letter dated 
dune 29, 1926, from District Judge McClintic to Mr. Nutter, in which Judge 
McClintic says: 


"Iam informed by Mr. Scott, who reported this case, that when 
no application was made for a transcript of the testimony within 
the time provided by law, and no request was made of him to 

keep the notes, he destroyed the same, according to his system, 
and that therefore he could make no record. He tells me that he 
asked counsel who tried the case at Huntington, whether they 
wanted copies of the record, and they told him 'no, that the matter 
was ended.’ " 


The Committee must adhere to its previous recommendation, that the 
petition for admission be denied. 
Respectfully submitted, 
COMMITTEE ON ADMISSIONS AND GRIEVANCES 


Vernon E. West, Chairman 
Date: October 24, 1958 


[Filed November 14, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding an Executive Session 


Present: Acting Chief Judge and Judges McGuire, Schweinhaut, Holtzoff, 
Curran, Tamm, McLaughlin, Matthews, Youngdahl, Sirica and 
Hart. 
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In Re Petition of Edwin F. Lark for admission to the Bar of the District of Colum- 
bia, Civil Action No. 1288-58 


ORDER 

The Court having considered the motion of Edwin) F. Lark to vacate and 
set aside judgment entered on June 24, 1958, denying the petition for admission 
to the practice of law in the District of Columbia and the opposition to the said 
motion of the Committee on Admissions and Grievances of this Court, it is, by 
the Court, this 13th day of November, A. D. 1958 

ORDERED, that the foregoing motion be and the same is hereby denied. 

BY THE COURT: 


/s/ F. Dickinson Letts 
Acting Chief Judge 


[Filed December 9, 1958] 


NOTICE OF APPEAL : 

Petitioner hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the Order of this Court entered on November 
13, 1958 in favor of the respondent Committee on Admissions and Grievances 
and against petitioner. This appeal also covers the Order of June 24, 1958 
denying petitioner's request for admission to the Bar. | 

/s/ James J. Laughlin 


James J. Laughlin 
National Press Building 
Counsel for Petitioner 


Mail Notice To: | 


Committee on Admissions and Grievances 
United States Court House 

Third and Constitution Avenue, N. W. 
Washington, D. C. 





BRIEF FOR THE JUDGES OF THE DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 


FOE THE DISTRICT OF COLUMBIA CIRCUIT 


olf 17 


In tHe Marrer or Epwin F. Lark, APPELLANT 


ON APPHAL FROM THE UNITED STATES DISTRIOT COURT FOR 
THE DISTRICT OF COLUMBIA 


SAMUEL D. SLADE, 
HERSHEL SHANES, 


| Attorneys, 
Department of Justice, Washington 25, D.O. 





COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether the District. Court’s order denying appellant’s 
application for admission to the Bar is an appealable order. 

2. Whether the District Court abused its discretion in deny- 
ing appellant’s motion under Rule 60(b) of the Federal Rules 
of Civil Procedure. 

3. Whether appellant has demonstrated a right to admis- 
sion to the Bar of the District Court. 


(1) 





INDEX 


Counterstatement of questions presented 
Counterstatement of the case 

Rule involved 

Summary of argument 

Argument: 

I. This court has no jurisdiction to review the district court’s 
orders denying appellant’s application for admission to the 
bar because, under controlling decisions of this court, such 
orders are not appealable; under these decisions, the appro- 
priate procedure for asserting a statutory or constitutional 
right to admission to the bar is by an action against the 
Committee on Admissions and Grievances 

Il. The district court properly denied appellant’s motion to 
vacate the earlier order because appellant did not establish 
facts sufficient to justify relief under Rule 60(b) 
III. Appellant has no present right to admission to the bar of the 
district court 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14910 
In THE Martrer oF Epwin F. Lark, APPELLANT 


. ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE JUDGES OF THE DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court deny- 
| ing appellant’s motion under Rule 60(b) to vacate an earlier 
order denying appellant’s application for admission to the bar. 


On May 20, 1958, appellant filed a petition in the District 
_ Court in which he alleged that he was a practicing attorney 
_ admitted to the Bar in West Virginia, that he had applied for. 
admission, as a matter of comity, to the Bar of the District 
Court for the District of Columbia and that the Committee 
- on Admissions and Grievances had voted not to recommend 
the appellant’s admission (J.A. 1-5). In the final paragraph 
of his petition, appellant applied to the Court itself for ad- 
mission to its Bar (J.A. 5). 

| On June 18, 1958, the Committee on Admissions and Griev- 
' ances filed with the Court its report on appellant. This re- 
_ port confirmed the fact that the Committee on Admissions 
_ and Grievances had voted unanimously not to recommend the 
_ appellant for admission to the Bar of the District Court for 
_ the District of Columbia (J.A. 6). The Committee noted that 
it took this action after careful consideration of appellant’s 
application and after a hearing at which the appellant ap- 
- peared and testified at length (J.A. 6). 


(1) 
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The Committee then went on to recount the facts and con- 
siderations which led to its recommendation: On September 
26, 1925, appellant was convicted by a jury in the United 
States District Court for the Southern District of West Vir- 
ginia of using the mails to defraud (J.A. 6). The indictment 
on which the appellant was convicted alleged that appellant 
and his co-defendants organized a fraternal organization whose 
members were supposed to enjoy certain insurance benefits, 
that appellant induced poor, illiterate workers, who were ill, to 
join the organization on the basis of representations that they 
could immediately qualify for sick insurance benefits, while in 
fact such was not the case (J.A. 7-8). By this scheme, the 
indictment alleged, the defendants fraudulently obtained over 
$20,000 (J.A. 8). 

Upon a verdict of guilty, the Court sentenced appellant to 
a term of twelve years in the penitentiary (J.A.6). Appellant 
was discharged from the penitentiary on October 24, 1933 
(J.A. 7). Of appellant’s three co-defendants, all of whom 
pleaded guilty, one was fined $200 and placed on probation, 
another was sentenced to a term of five years in the peni- 
tentiary, and the third was sentenced to a term of two years 
and six months (J.A.7). In view of the severity of appellant’s 
sentence, especially as compared with his co-defendants, and 
after a study of the indictment on which the jury convicted the 
appellant, the Committee concluded that Lark was in fact the 
principal defendant (J.A. 8). The Committee noted appel- 
lant’s contention that he “was absolutely uninformed of their 
[the co-defendants’] modus operandi, * * * and ignorant of 
the indiscretions that involved him in the violation of a Fed- 
eral law until after he was indicted for using the mails to 
defraud” (J.A. 7). However, on the basis of the conviction 
and the other considerations noted above, the Committee re- 
jected this contention (J.A.8). 

The Committee also noted appellant’s bare assertion that 
the court reporter at his trial had destroyed the records of the 
proceedings in order to prevent appellant from appealing 
(J.A.'\7). Appellant further alleged that the court reporter 
had told an attorney for the N.A.A.C.P., one T. G. Nutter of 
Charleston, West Virginia, that the records were destroyed 
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accidentally (J.A. 7). This allegation with regard to Mr. 
Nutter was investigated and it was reported that Mr. Nutter 
definitely had no recollection of any statements ever being 
made regarding the court reporter’s destruction of the tran- 
script, nor of anyone ever asking for a transcript of that pro- 
ceeding (J.A. 13). 

On June 24, 1958, a unanimous District Court, composed of 
all of the Judges of that Court holding an executive session, 
denied appellant’s application for admission to the Bar (J.A. 
13). 

On October 10, 1958, appellant filed a motion invoking Rule 
60(b), to vacate and set aside the order of June 24, 1958 In 
this motion, appellant, charging that the Committee had at- 
tempted “* * * to show that petitioner was perhaps the main 
culprit in the indictments,” took issue with the Committee’s 
view of the facts (J.A. 16-20). 

He further contended that the transcript of testimony at 
his criminal trial had in fact been destroyed (J.A. 14). In 
support of this contention, appellant filed several letters (J.A. 
22-26), one of which in fact showed that the transcript of 
testimony was destroyed (J.A. 26). However, this letter 
(from the District Court Judge at the appellant’s trial) did 
not bear out appellant’s further contention, made in his orig- 
inal petition, that the record had been destroyed to prevent 
him from appealing (J.A. 26). Instead, it stated that the re- 
porter informed the Court “that when no application was made 
for a transcript within the time provided by law, and no re- 
quest was made of him to keep the notes, he destroyed the 
same, according to his system” (J.A. 26). It should be noted 
that appellant’s conviction occurred on September 26, 1925. 
The first attempt which appellant made, on this record, to 
obtain the transcript occurred on April 8, 1926, long after the 
time in which the appellant could have appealed. 

In addition, appellant appended to his motion to vacate 
several letters of recommendation from various persons who 
know him (J.A. 27-31). All of these letters were written prior 
to the District Court’s original judgment.” 


*¥t should also be noted that these letters were written prior to the 
Committee’s recommendation on June 9, 1958. 
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The Committee on Admissions and Grievances filed an op- 
position to appellant’s motion to vacate in which it stated 
that it was not persuaded that appellant was in fact an inno- 
cent victim who was unjustly convicted, reciting the basis for 
this belief (J.A. 33-34). It therefore adhered to its original 
recommendation. 

On November 13. 1958, a unanimous District Court, com- 
posed of all of the Judges of that Court holding an executive 
session, entered an order denying appellant’s motion to vacate 
and set aside the order of June 24, 1958 (J.A. 34-35). 

Within thirty days from the entry of this order, appellant 
filed a notice of appeal from the original order of June 24, 
1958, as well as from the order of November 13, 1958. After 
the case had been docketed in this Court, counsel for the 
Judges of the District Court for the District of Columbia 
moved to dismiss the appeal insofar as it attempted to appeal 
from the Court’s order of June 24, 1958, on the ground that 
an appeal was not filed therefrom within the time permitted 
by law and that the Rule 60(b) motion did not toll the time 
within which to file an appeal from this order. On March 2, 
1959, this Court entered an order dismissing the appeal inso- 
far as it attempts to appeal from the order of June 24, 1958, 
and limiting the scope of the appeal to a review of the District 
Court’s order of November 1%, 1958. It is this portion of the 
appeal which is now before the Court. 


RULE INVOLVED 


Rule'60(b) of the Federal Rules of Civil Procedure provides 
as follows: 


On motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a 
final judgment, order, or proceeding for the following 
reasons: (1) mistake, inadvertence, surprise, or ex- 
cusable neglect; (2) newly discovered evidence which 
by due diligence could not have been discovered in time 
to move for a new trial under Rule 59(b); (8) fraud 
(whether heretofore denominated intrinsic or extrinsic), 
misrepresentation, or other misconduct of an adverse 
party; (4) the judgment is void; (5) the judgment has 


; 
i 
' 
| 
d 
q 
’ 
‘ 





5 


been satisfied, released, or discharged, or a prior judg- 
ment upon which it is based has been reversed or other- 
wise vacated, or it is no longer equitable that the judg- 
ment should have prospective application; or (6) any 
other reason justifying relief from the operation of the 
judgment. The motion shall be made within a reason- 
able time, and for reasons (1), (2), and (3) not more 
than one year after the judgment,r suspend its opera- 
tion. This rule does not limit the power of a court to 
entertain an independent action to relieve a party from 
a judgment, order, or proceeding, or to grant relief to 
a defendant not actually personally notified as provided 
in Title 28, U.S.C,,§ 1655, or to set aside a judgment for 
fraud upon the court. As amended Dec. 27, 1946; Dec. 
29, 1948, eff. Oct. 20, 1949. 


SUMMARY OF ARGUMENT 
I 


_ Under controlling decisions of this Court, an order denying 
an application for admission to the Bar is not an appealable 


order. Brooks v. Laws, 92 U.S. App. D.C. 367, 208 F. 2d 18. 
The only appropriate procedure in this Circuit for asserting 
the violation of a statutory or constitutional right in the denial 
of an application for admission to the Bar is by an action 
against the Committee on Admissions and Grievances. In re 
Jacobi, 94 U.S. App. D.C. 106, 217 F. 2d 668; In re Flasphaler, 
97 US. App. D.C. 82, 228 F. 2d 58, certiorari denied, 351 U.S. 
973. Instead of following this procedure, appellant has at- 
tempted to appeal directly from a denial of his application for 
admission. Accordingly, the appeal must be dismissed for 
lack of jurisdiction. 
II 


Even if the order of the District Court is appealable, this 
order rust be affirmed because appellant has not established 
in his Rule 60(b) motion any of the extraordinary circum- 
stances required to justify relief under that rule. 

Although appellant has inserted certain new material in 
his Rule 60(b) motion, he has not even attempted to suggest 
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2, reason for not submitting this material to the District Court 
before the entry of its original order. The new material con- 
sists of letters, all of which were written long prior to the entry 
of the District Court’s original order. The remainder of ap- 
pellant’s Rule 60(b) motion is simply an attempt to re-argue 
questions resolved against him by the original order. 


Il 


If the Court should reach the merits of appellant’s claim of 
a present right to admission in the Bar, his claim is without 
merit. It is uncontroverted that appellant was convicted of 
using the mails to defraud and was sentenced to a term of 
twelve years in the penitentiary; it is clear that this in itself 
is sufficient basis for the District Court’s denial of appellant’s 
application for admission to its Bar. 


ARGUMENT 
I 


This Court has no jurisdiction to review the District Court’s 
orders denying appellant’s application for admission to the 
Bar because, under controlling decisions of this Court, such 
orders are not appealable; under these decisions, the appro- 
priate procedure for asserting a statutory or constitutional 
right to admission to the Bar is by an action against the 
Committee on Admissions and Grievances 


In Brooks v. Laws, 92 U.S. App. D.C. 367, 208 F. 2d 18, this 
Court gave extensive consideration to whether an appeal lies 
from’ the denial by the District Court of an application for 
membership to its Bar. The Court concluded that it does not: 


We hold that the action of the District Court in 

_ denying an application for admission to its bar upon 
an evaluation of the qualifications of the applicant 
under its rules is not appealable. Such action is “a 
ministerial act which is performed by virtue of the 
judicial power * * * rather than a judicial proceed- 
 ing.”* [Footnote: In re Summers, 1949, 325 U.S. 561, 
566, 65 S. Ct. 1307, 89 L. Ed. 1795.] [208 F. 2d at 22.] 


The Court recognized, however, that the District Court. may 
not deny an application for admission to its Bar in violation 
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of a statutory or constitutional right. Cf. In re Summers, 325 
U.S. 561; Schware v. Board of Bar Examiners, 353 US. 232; 
Konigsberg v. State Bar, 353 U.S. 252. But that fact alone 
does not make the order denying admission appealable, be- 
cause the application for admission is not a “cause” and its 
denial is not a judicial proceeding. Instead, the denial of the 
application for admission in alleged violation of a statutory 
or constitutional right gives rise to a cause of action based on 
the Court’s refusal to admit the applicant. The applicant may 
then assert his cause of action in an appropriate judicial 
proceeding. 
In other words, 


* * * admission to the bar of a court is a ministerial 
act performed by virtue of judicial power but * * * 
denial of admission in asserted violation of a right, 
especially a constitutional right, creates an opportunity 
for invocation of judicial power; the controversy may 
then be cast in a form which becomes a judicial pro- 
ceeding in the most literal sense. [208 F. 2d at 28-29.] 


The Court summarized its ruling as follows: 


* * * Our holding is, as we have stated, that an 
application for admission to the bar is not a case, cause 
or controversy, that the rejection of an applicant upon 
an evaluation of his qualifications for admission under 
the rules is not a decision or judgment, and that the 
action of the District Court in failing to admit an appli- 
cant pursuant to such an evaluation of qualifications 
is not appealable. [208 F. 2d at 30.] 


The holding in the Brooks case, in 1953, has been reaffirmed 
by this Court in two subsequent rulings: Jn re Jacobi, 94 US. 
App. D.C. 106, 217 F. 2d 668 and In re Flasphaler, 97 US. 
App. D.C. 82, 228 F. 2d 53, certiorari denied, 351 US. 973. 

Implicit in Brooks v. Laws, supra, is the holding that the 
only proper procedure for asserting a violation of a statutory 
or constitutional right to admission to the Bar is by an action 

against the Committee on Admissions and Grievances.’ What 
2In Brooks v. Laws, the matter arose on a motion by Brooks for leave 
to file a complaint in this Court. The proffered complaint prayed for an 





s 
was implicit in Brooks v. Laws was made explicit in In re 
Jacobi, 94 U.S. App. D.C. 106, 217 F. 2d 668. In In re Jacobi, 
this Court denied 2 petition for a writ of mandamus to review 
the District Court’s denial of an application for admission to 
its Bar. The Court made clear that the appropriate proce- 
dure was an action against the Committee on Admissions and 
Grievances. The Court stated: 


The Rules of Civil Procedure make amply clear the 
manner in which one who has a cause of action may 
formulate it into a case or controversy within the pro- 
cedural requirements for judicial determination. * * * 
[A] person having what he believes to be a cause of 
action against the Committee on Admissions of the 
District Court because of alleged wrongs committed by 
that Committee, may lodge a complaint in a civil ac- 
tion against the Committee, which will receive judicial 
determination, which in turn will be an appealable 
judgment. * * * [217 F. 2d at 669] 


The procedure prescribed by the Court in In re Jacobi, 
supra, was that utilized in Carver v. Clephane, 78 U.S. App. 
D.C. 91, 137 F. 2d 685. 

This aspect of the Jacobi decision was also reaffirmed in 
In re Flasphaler, 97 U.S. App. D.C. 82, 228 F. 2d 53, certiorari 
denied, 351 U.S. 973. 

The appellant here has failed to follow the procedure out- 
lined in In re Jacobi, supra: Instead of bringing an action 
against the Committee on Admissions and Grievances, he has 
attempted directly to seek review of the denials of his appli- 
cation'for admission to the Bar. It is clear from the foregoing 
analysis that action taken on his application for admission 


order to the Judges of the District Court to accept and file a notice of 
appeal which Brooks sought to lodge from an “order” (actually in form 
of 2 letter) alleged to have been entered by the District Court. This Court 
treated the matter as in effect a request for permission to bring an action 
for mandamus. 

? Contrary to appellant’s assertion in his brief (Appellant’s Br. 6), neither 
the Committee on Admissions and Grievances nor its members are parties 
to this‘action. They are not named in the petition and were not served 
with summons. 
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| does not give rise to a right of appeal. Accordingly, on the 


| authority of the Brooks case, the Jacobi case, and the Flas- 
phaler case, the appeal here must be dismissed. 


II 


| The District Court properly denied appellant’s motion to va- 
| cate the earlier order because appellant did not establish 
facts sufficient to justify relief under Rule 60(b) 


If, contrary to our contention in the preceding argument, 
_ the Court regards the order of November 138, 1958, as appeal- 
| able, the order must be affirmed on the ground that appellant 
did not establish in his Rule 60(b) motion the extraordinary 
- circumstances required for relief under that rule. 

a. At best, this is an appeal from the denial of a motion to 
vacate and set aside under Rule 60(b) a final order of the 
District Court dated June 24, 1958. Several important con- 
| siderations flow from this fact: First of all, the propriety of 
| the order of June 24, 1958, may not in itself be questioned here 
' on the customary grounds for reviewing a lower court judg- 
ment. At this stage, it is too late to suggest that the District 
- Court made errors of law or that it viewed the facts incorrectly. 
' “TRule 60(b)] is not intended to provide a procedure by which 
| to challenge a supposed legal error of the court, nor to obtain 
_ relief from errors which are readily correctible.” 3 Barron and 
_ Holtzoff, Federal Practice and Procedure, Sec. 1322, p. 395. 
To merit relief under this rule, the appellant must establish 
' some extraordinary circumstance which would fall within one 
_ of the six listed reasons for relief under Rule 60(b) and would 
_ therefore justify a departure from principle of finality em- 
bodied in the concept of the final judgment. Rule 60(b) is 
not a substitute for appeal. 

Secondly, relief under Rule 60(b) lies in the sound discre- 
tion of the District Court. See 3 Barron and Holtzoff, Federal 
Practice and Procedure, Sec. 1323, p. 395. As Moore has 
stated: 


* * * [the District Court’s] determination to grant 
or deny relief normally involves a discretionary ap- 
praisal of the facts of the particular case and the relief, 
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if any to be granted: this matter, then, is largely within 
the judicial discretion of the trial court. * * * While 
such discretionary action will not be lightly interfered 
with by an appellate court, the latter may, however, 
review for abuse * * *. [7 Moore’s Federal Practice, 
par. 60.19, p. 224.] 


See also Bridoux v. Eastern Air Lines, 93 U.S. App. D.C. 369, 
214 F. 2d 207, certiorari denied, 348 U.S. 821; Fischer v. Dover 
S.8. Co., 218 F. 2d 682 (C.A. 2); Kwasizur v. Cardillo, 175 F. 
2d 235 (C.A. 3), certiorari denied, 338 U.S. 880; Johnson v. 
Masonic Bldg. Co., 138 F. 2d 817 (C.A. 5), certiorari denied, 
321 U.S. 780; Parker v. Check Tazi Co., 238 F. 2d 241 (C.A. 
7), certiorari denied, 353 U.S. 922; Assmann v. Fleming, 159 
F. 2d'332 (C.A. 8); Cole v. Fairview Development, 226 F. 2d 
175 (C.A. 9), certiorari denied, 350 U.S. 995; Gansberg v. 
Thomas, 170 F.2d 1 (C.A.10). 

Thus, the question before this Court is restricted; namely, 
whether the District Court abused its discretion in refusing 
to vacate and set aside its earlier order on the basis of the 
assertions made in appellant’s Rule 60(b) motion. 

Finally, in assessing the validity of appellant’s attack on 
the District Court’s June order, it must be borne in mind that, 
“The! courts have been unyielding in requiring that a party 
show good reason for his failure to take appropriate action 
sooner.” 3 Barron and Holtzoff, Federal Practice and Proce- 
dure, Sec. 1323, p. 397. See Berryhill v. United States, 199 F. 
2d 217 (C.A. 6); Perrin v. Aluminum Co. of America, 197 F. 
2d 254 (C.A. 9); Von Wedel v. McGrath, 100 F. Supp. 434 
(D.N.J.); Morse-Starrett Products Co. v. Steccone, 205 F. 2d. 
244 (C.A. 10). 

b. Bearing these considerations in mind, there can be little 
doubt that the order appealed from here must be affirmed. 
There is nothing in appellant’s Rule 60(b) motion which even 
remotely suggests the extraordinary circumstances required 
to set aside a final judgment. 

In' his Rule 60(b) motion, appellant presented essentially 
three contentions: 
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1. The appellant argues first that, in the offense for which 
he was convicted, his part was “* * * negligible and that he 
was the victim of others” (J.A. 14). 

No new factual allegations were made, nor affidavits pre- 
sented which would in any way support this contention. By 
this contention, appellant simply attempted to re-argue one 
of the factual matters which formed the basis for the June 
order. 

2. Appellant argued next that the transcript of testimony of 
his criminal trial had in fact been destroyed (J.A. 14). This 
contention was supported by a letter from the Judge at his 
criminal trial explaining that the reporter had destroyed the 
record according to his customary practice after the time to ap- 
peal had expired and no request for a transcript had been re- 
ceived (J.A. 26). This letter is dated June 29, 1926. In his 
Rule 60(b) motion, appellant offered no explanation as to why 
he was not able to produce this letter so that it might be given 
consideration by the District Court before the entry of a final 
order. 

Moreover, the destruction of the transcript of this testimony 
has only the barest relevance to appellant’s qualifications to 
become a member of the Bar of the District of Columbia. 
Had the transcript not been destroyed, appellant still could 
not have appealed his conviction. Nor could the transcript 
have altered the fact that petitioner was in fact convicted of 
a morally reprehensible crime for which he was sentenced to 
a term of twelve years in the penitentiary. 

3. The third basis for appellant’s Rule 60(b) motion is a 
series of letters from various people who know him recom- 
mending him for admission to the Bar. 

Appellant suggests no reason why he could not produce these 
letters in time for the District Court’s consideration before the 
entry of a final order. Indeed, all of these letters are dated 
prior to the entry of the District Court’s final order. In addi- 
tion, it seems too clear for argument that the District Court 
did not abuse its discretion by refusing to vacate its earlier 
final order on the basis of these letters of recommendation. 
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It 


Appellant has no present right to admission to the Bar of the 
. District Court 


Assuming that this Court somehow reaches the merits of 
appellant’s claim, it is clear that the Judges of the District 
Court did not abuse their discretion in refusing to admit the 
appellant to membership. 

In determining this question, we must be mindful of this 
Court’s admonition in Carver v. Clephane, 78 U.S. App. D.C. 
91, 137 F. 2d 685, 686, that “Within very wide limits, standards 
for fitness for membership in the Bar of the District Court are 
for the District Court itself to establish and maintain.” See 
also Brooks v. Laws, 92 U.S. App. D.C. 367, 208 F. 2d 18, 22. 

The incontrovertible fact is that appellant was tried and 
convicted of using the mails to defraud, and was sentenced to 
@ term of twelve years in the penitentiary. The substance of 
his offense was that he conspired with others in the organiza- 
tion of a fraternal society whose members were supposed to 
enjoy certain insurance benefits, that he induced poor and 
illiterate people who were sick to become paying members of 
this organization on the representation that they could imme- 
diately claim insurance benefits, while, in fact, such was not 
the case. The indictment on which the appellant was con- 
victed ‘alleged that, by this fraudulent scheme, the defendants 
obtained in excess of $20,000. The report of the Committee 
on Admissions and Grievances, on the basis of which the Dis- 
trict Court denied appellant’s application for admission, con- 
cluded that 


The allegations of the indictment, which the jury 
found to be true, show that Mr. Lark was guilty of a 
mean and contemptible fraud. He imposed upon peo- 
ple who were poor and ill, inducing them to part with 
their money by false representations that in return they 
would receive insurance benefits. The Committee does 
not believe that a man who would knowingly take part 
in such an undertaking could ever be fit for member- 
ship in the Bar of this Court. (J.A. 12.) 
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It is difficult to understand appellant’s contention that in 
view of this record the District Court must, as a matter of law, 
admit him to its Bar. While it is true that appellant claims 
he was in fact innocent and a mere dupe of his co-defendants, 
this assertion is no more than that—an unsupported assertion 
by an interested party. Moreover, what evidence there is— 
the indictment, the conviction, the length of appellant’s sen- 
tence as compared with his co-defendants—suggests rather 
that he was the principal defendant. That the transcript of 
testimony at the appellant’s criminal trial has been destroyed 
is perhaps unfortunate. But that fact cannot be taken as con- 
clusive proof that appellant was in fact innocent. 

To paraphrase this Court in the Carver case, “There is noth- 
ing in the record which authorizes or inclines us to interfere 
with the [district] court’s judgment”, 137 F. 2d 685-686. 


CONCLUSION 


For the reasons stated in Point I, it is respectfully submitted 
that this appeal should be dismissed for lack of jurisdiction. 
In the alternative and for the reasons stated in Points II and 
III, the judgment below should be affirmed. 


SAMUEL D. SLADE, 
HERSHEL SHANES, 
Attorneys, 
Department of Justice, Washington 25, D.C. 


June 1959. 
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